
ALIENS OF EXCEPTIONAL ABILITY IN THE PERFORMING ARTS 
 
By Howard L. Kushner 
 
 After many years of promises the United States Department of Labor published 
the Labor Certification for the Permanent Employment of Aliens in the United States 
Regulations known as “PERM” on December 27, 2004. Little known or expected was the 
inclusion of “Aliens of Exceptional Ability in the Performing Arts whose work during the 
past 12 months did require, and whose intended work in the United States will require, 
exceptional ability” in Schedule A, Group II. Previously, Schedule A, Group II excluded 
anyone in the performing arts. Prior to PERM, the specific exclusion of performing artists 
from Schedule A, Group II made it necessary to seek individual Labor Certifications 
(rarely done) or use the Special Handling processing provisions (now eliminated), or the 
Employment Based, First Preference, First Category of § 204.5(h)  Extraordinary Ability. 
The PERM regulation adds a new procedure for Aliens of Exceptional Ability in the 
Performing Arts to obtain Permanent Residence, thereby avoiding the recruitment 
advertisements of the regular processing (finding of no qualified worker and prevailing 
wage requirement) or the Special Handling procedures (avoiding the advertising and 
recruitment of the best qualified of the applicants.) 
 
 The new Regulation requires the alien to perform his/her activity within the past 
12 months, but also submit a job posting pursuant to 20 C.F.R. § 656.10(d) and 
Prevailing Wage determination from the State Workforce Agency having jurisdiction 
over the place of intended employment, together with the following documentation to 
show this exceptional ability including but not limited to. 
 

• Documentation attesting to the current widespread acclaim and international 
recognition accorded to the alien, and receipt of internationally recognized 
prizes or awards for excellence; 

• Published material by or about the alien, such as critical reviews or articles in 
major newspapers, periodicals, and/or trade journals (the title, date, and author 
or such material shall be indicated); 

• Documentary evidence of earnings commensurate with the claimed level of 
ability; 

• Playbills and star billings; 
• Documents attesting to the outstanding reputation of theaters, concert halls, 

night clubs, and other establishments in which the alien has appeared or is 
scheduled to appear; and/or Documents attesting to the outstanding reputation 
of theaters or repertory companies, ballet troupes, orchestras, or other 
organizations in which or with which the alien has performed during the past 
year in a leading or starring capacity. 

 
 The Decision of the United States Citizenship and Immigration Service (USCIS) 
on the I-140 Petition’s Schedule A, Group II classification is final.142 While there is no 
                                                 
142 20 C.F.R. § 656.10 (e) 
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Appeal to Board of Alien Labor Certification Appeals (BALCA), there is an appeal to the 
USCIS Administrative Appeals Unit (AAU) pursuant to 8 C.F.R. § 103.3(a)(1)(ii). 
Additionally, if the Petition is denied, then a regular Labor Certification under the new 
PERM Regulations is permitted.143 For your information this is not permitted for Nurses 
and Physiotherapists.144

 
 In addition to meeting the criteria for Exceptional Ability under Schedule A, 
Group II, the performing artist must also qualify under the exceptional ability defined at 8 
C. F. R. § 204.5(k) for Employment Based, Second Preference or use Employment 
Based, Third Preference. Acceptable evidence for Exceptional Ability must be, at a 
minimum, what was or would have been submitted for an approvable O-1 or P-1 Petition. 
Logically, Exceptional Ability under the Employment Based, Second Preference category 
must be less than the requirements for the EB-11 Alien of Extraordinary Ability which 
only needs three of the eight requirements of 8 C.F.R. § 204.5(h). Unfortunately, only a 
case by case analysis of the resulting AAU decisions will decide the standard. 
 
 Aliens of Exceptional Ability in the Performing Arts is defined in the Technical 
Assistance Guide (TAG) as “professional occupations in dramatics, dancing and music 
concerned with amusing, diverting or informing others by sound or physical movement 
and may be found in Groups 150, 151 and 152 of the Dictionary of Occupational Titles.” 
The TAG specifically includes Dramatic Coach, Drama Teacher, Choreographer, 
Dancing Instructor, Orchestra Conductor, Arranger, Composer and Copyist just to name a 
few. Unlike Schedule A, Group I (Nurses and Physical Therapists), but very similar to 
EB-11 Aliens of Extraordinary Ability, utilizing Schedule A, Group II for performing 
artists is a very subjective category. What will qualify as exceptional ability will be 
determined over time and AAU decisions. 
 
 This raises another question of whether to file the I-485 Application for 
Permanent Residence concurrently with I-140 Immigrant Visa Petitions under Schedule 
A Group II Exceptional Ability. The answer will ultimately depend on the strength of the 
alien’s Schedule A qualifications and the alien’s immigration situation in the event of the 
denial of the I-140 Petition and the I-485 Application. Moreover, if the alien is required 
to leave the country and tour in his/her home country or throughout the world, then the 
obtaining a three year O-1 visa and filing only the I-140 Petition without the I- 485 
Application for Adjustment of Status (and the ancillary benefits of the I-765 Application 
for Employment Authorization and I-131 Application for I-512 Advance Parole) maybe 
more practical. Since the O-1 regulations145 recognize the concept of “dual intent” (“The 
alien may legitimately come to the United States for a temporary period as an O-1 
nonimmigrant and depart voluntarily at the end of his or her authorized stay and, at the 
same time, lawfully seek to become a permanent resident of the United States”) and the 
Immigration and Nationality Act purposely omits that an O-1 is required to have “a 
foreign residence which the alien has no intention of abandoning” from the definition of 

                                                 
143 20 C.F.R. § 656.15(g).  
144 Id.  
145 8 C.F.R. § 214.2(o)(13) 
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O-1 (INA § 101(a)(15)(O)(i)), the O-1 Beneficiary should be able to return to the US 
while the I-140 petition is pending and even if, the I-140 Petition is denied. 
Unfortunately, this may not be the case if the I-485 Application of Adjustment of Status 
is concurrently filed and denied. Unlike H-1 Temporary Workers and L-1 Intracompany 
Transferee, which specifically exempts them from the INA § 214(b), there is no specific 
exemption from § 214(b) for O-1 aliens. O-1 aliens like E-1/2 Treaty Traders/Investors 
must intend to leave when their authorized stay together with any extensions expire. 
 
 If the I-140 and I-485 are filed concurrently, then the United States Custom and 
Border Protection Service only permits the alien to return to the US with an I-512 
Advanced Parole which allows the USCIS to continue to process the alien’s I-485 
Application.146 If the I-140 Petition and I-485 Applications are denied, then the American 
Consul and/or US Customs and Border Protection Officer may try to exclude the alien on 
the basis that the filed and denied I-485 show that the alien does not satisfy the bona fide 
non immigrant requirement provision of INA § 214(b). The P-1, P-2, P-3 and even O-2 
aliens are not in the same situation, since the O-2 and P aliens are required to have “a 
foreign residence which the alien has no intention of abandoning.”147 Whether the alien 
has a spouse who desires to work immediately or children who are close to turning 21 
constitute other factors which make concurrent filing desirable. Of course, if the I-140 
Petition is granted then there are no problems with any concurrent filing. Thus, the more 
the supporting documents meet the requirements of Schedule A, Exceptional Ability in 
the Performing Arts, the better the chance that the Employment based Third Preference 
Petition will be granted. In the event that the Third Preference of the quota to which the 
alien is chargeable is oversubscribed, it may be possible to file an Second Preference 
Petition claiming that by satisfying the Labor Department definition of Exceptional 
Ability in the Arts, the Alien satisfies the Exceptional Ability definition of the INA § 
203(b)(2)(A). 
 
What you need to file I-140 Schedule A Group 2 Exceptional ability. Check list: 
 

• Signed and completed I-140 Petition and $190.00 filing fee. 
• Signed and completed Application for Labor Certification Form ETA 9089. 
• Job Posting Notice. 
• Prevailing Wage statement from State Workforce Agency. See discussion 

below. 
• Letters from Employer and anyone recognized in the entertainment industry. 
• Press and publicity, critical reviews and any and all evidence from the above 

stated list of documents to show the exceptional ability in the arts of the alien. 
• Future and current and past contracts or deal memos of engagement to show 

that the alien has commanded a high rate of remuneration. 
• Letter of Employment or engagement to show that the alien will be engaged in 

his her profession. 

                                                 
146 Based on conversations with many Supervisors, USCBP 
147 INA § 101(a)(15)(P) and INA § 101(a)(15)(O)(ii). 
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• Copies of current or past I-797 O-1 Approval Notices. 
• Copy of favorable consultation submitted with the previously approved O-1 

petition or new favorable consultation obtained for this Schedule A petition. 
• Face page of current passport. 
• G-28 Notice of Appearance. 

 
 A Prevailing Wage Determination for most Exceptional Ability in the Arts aliens 
should not be a problem since the alien to be considered “exceptional” will usually 
receive more than the Prevailing Wage as determined by the State Workforce Agency. In 
those cases where the alien does not earn or demand a performance fee in excess of the 
Prevailing Wage, the petitioner must establish that the Prevailing Wage determination is 
incorrect or not applicable by using the alternative method listed in 20 C.F.R. § 656.40(g) 
such as an employer or Published Survey based upon recently collected data and 
containing the following: 
 

• A published survey must have been published within 24 months of the date of 
submission to the SWA, must be the most current edition of the survey, and 
the data upon which the survey is based must have been collected within 24 
months of the publication date of the survey. 

• A survey conducted by the employer must be based on data collected within 
24 months of the date it is submitted to the SWA. 

 
 In the event the employer provided survey is not found acceptable, the SWA must 
furnish a written decision stating its reasons why the Survey was not acceptable.148 Then 
the employer may file a new Prevailing Wage determination request or appeal to the 
Certifying Officer under 20 C.F.R. § 656.41 within 30 days from the issuance of the 
Prevailing Wage Determination. 
 
 Because of the subjectivity of the Schedule A criteria for Aliens in the Performing 
Arts, the adjudications will define and either expand or restrict the criteria which the 
Petitioner must meet in order for the Alien to qualify. For this reason alone it is most 
practical and important for the Petitioner to submit as much favorable evidence as 
possible in order to have its petition approved. 
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148 20 C.F.R. § 656.40(g)(4)  
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